STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS
SHERRY VERES,
Peti ti oner,
VS. Case No. 04-3004
ENERGY ERECTORS, | NC.,
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RECOVMENDED ORDER

Upon due notice, a disputed-fact hearing was held in this
case on Cctober 19, 2005, in Leesburg, Florida, before Ella Jane
P. Davis, a duly-assigned Adm nistrative Law Judge of the
D vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: John Vernon Head, Esquire
John Vernon Head, P.A
138 East Central Avenue
Howey-in-the-Hills, Florida 34737

For Respondent: Stephen W Johnson, Esquire
St ephanie G MCul | ough, Esquire
1000 W Main Street
Leesburg, Florida 34748

STATEMENT OF THE | SSUE

Whet her Respondent Enpl oyer is guilty of an unl awf ul
enpl oynent practice pursuant to Section 760.10, Florida
Statutes, by discrimnating agai nst Petitioner based upon her

sex (gender). Specifically, whether Petitioner was sexually



harassed in the work place and/or unlawfully term nated for
refusing sexual favors.

PRELI M NARY STATEMENT

On May 17, 2002, Petitioner filed a Charge of
Discrimnation wth the Florida Conm ssion on Human Rel ati ons
(FCHR). The charge all eged that Respondent Enpl oyer
di scri m nated agai nst her based upon sex and that she was laid
of f on June 1, 2001, because she refused to give sexual favors
to the conpany president. The case was assi gned FCHR No.
2202063.

FCHR performed an investigation and issued a Determ nation:
No Cause on June 3, 2004. On July 15, 2004, FCHR entered an
Amended Determ nation: No Cause. On August 19, 2004,
Petitioner filed a Petition for Relief with FCHR. The case was
referred to the Division of Adm nistrative Hearings on or about
August 24, 2004.

On Septenber 9, 2004, Respondent filed its Motion to
Di smiss and Suppl enmental Mdtion to Dismiss the Petition for
Relief on the basis that the Petition for Relief had been
untinely filed. A Recommended Order of Dism ssal was entered by
a predecessor Administrative Law Judge on Cctober 1, 2004, but
apparently was not docketed or mailed to the parties until

April 11, 2005.



On June 15, 2005, FCHR entered an Order remandi ng the case
to the Division of Adm nistrative Hearings, because FCHR had
concluded that the Petition for Relief had been filed tinely,
based upon the issuance of the Anmended Determ nation: No Cause.

When the case was returned to the Division of
Adm ni strative Hearings, it was assigned to the undersi gned
Adm ni strative Law Judge.

A Notice of Hearing dated July 28, 2005, schedul ed the
di sput ed-fact hearing for Cctober 19, 2005.

At the disputed-fact hearing, the parties' Joint Pre-
hearing Stipulation was admtted as Joint Exhibit "A".

Petitioner testified on her own behalf and presented the
oral testinony of Kathy Tonnetti and WIlliam (Bill) Beers.

Respondent cross-exam ned those w tnesses call ed by
Petitioner, and presented the oral testinony of Bill Beers,
Jerry Schinderl e, Deborah Goodnight, WIlliam (Bill) Padgett,
G en Busby, Karen Palner, Bill Beers, and Petitioner.
Respondent's Exhibits 1A 1D, 2, 4-9, and "Part one" of R-10
were admtted in evidence. Exhibit R-3 was w thdrawn and not
of fered.

A Transcript was filed on Novenber 7, 2005.

Upon an oral stipulation recorded in the Transcri pt,
Petitioner was permtted/required to after-file a two-part

exhibit with regard to her earnings since she was laid off by



Respondent. After receipt, these itens have been desi gnated
"Parts 2-3 of R-10." Petitioner's delay in filing same until
Decenber 20, 2005, resulted in the record remai ni ng open for an
ext ended period of tine.

Pursuant to stipulations and Orders, the parties tinely
filed their respective Proposed Recommended Orders, both of
whi ch have been considered in preparation of this Reconmended
O der.

FI NDI NGS OF FACT

1. Respondent is a corporation engaged in the utility
construction business. Respondent enpl oys approxi mately 150
people for a variety of tasks. At all tinmes material,
Respondent's president, Bill Beers (nale), had at |east a
partial ownership interest in the conpany. He currently "owns"
t he conpany.

2. Petitioner is fenale.

3. Petitioner was initially enployed with Respondent as an
accounting assistant on July 22, 1998. Petitioner had earned a
hi gh school diploma and an accounting certificate from Lake
Techni cal Center. She has conpl eted approxi nately one year of
junior coll ege.

4. Jerry Schinderle (male), Respondent's Vice-President of

Finance and its Conptroller, made the decision to hire

Petitioner. He was in charge of Respondent's accounting



departnment in which Petitioner was enployed. Bill Beers did not
participate in, or have input for, the decision to hire
Petitioner.

5. M. Schinderle pronoted Petitioner to an accounts
payabl e position on or about August 21, 1998, when anot her
femal e enpl oyee was either termnated or quit. Wth her
pronotion, Petitioner received a raise in pay. In her new
position, Petitioner's duties were to handl e accounts payabl e,
job costing reports, and job tracking.

6. FromPetitioner's date of hire until approximately
Oct ober 1999, M. Schinderle was Petitioner's sole imediate
supervisor. At all tinmes during this period there were a tota
of four enployees in the accounting departnent, including
Petitioner, M. Schinderle, and two fenmal e enpl oyees.

7. From approxi mately October 1998 to Cct ober- Novenber
1999, Petitioner and Bill Beers engaged in a consensual and
intimately sexual romantic rel ationship.

8. Wiile they were dating in 1998 and 1999, Petitioner
gave M. Beers a kiss in the norning in his office on the ground
fl oor of the enployer's building, before she reported to work in
her second floor office. However, it is undisputed that
Petitioner and M. Beers never had sexual relations at the
office. During the period from Cctober 1998 to Cctober - Novenber

1999, their sexual activities occurred only after the work day



was over or during their rmutual lunch hours in Petitioner's
honme, in M. Beers' hone, or in a car.

9. In 1999, Deborah Goodnight (fermale) was hired from
out si de the conmpany as M. Schinderle's Assistant Conptroller.
As such, Ms. Goodni ght becane Petitioner's imedi ate superior,
and M. Schinderle remained in a supervisory capacity over the
entire accounting departnment, which continued to be nmade up of
four enpl oyees, counting hinself, Ms. Goodnight, Petitioner, and
one other femal e enployee. Petitioner conplained herein that
M. Beers prom sed her the pronotion and that she shoul d have
been pronoted instead of Respondent's hiring Ms. Goodni ght from
outside the conpany. M. Beers testified that he had refused
Petitioner's request to intervene on her behalf wth
M . Schinderle about the pronotion. M. Schinderle confirnmed
that Ms. Goodnight was hired solely by hinmself. M. Goodnight
had a four-year bachelor's degree in accounting and had been
conptrol |l er of another conpany previously. M. Goodnight's
gualifications for the position for which she was hired clearly
exceeded those of Petitioner.

10. Thereafter, until Petitioner was laid off by
Respondent on June 1, 2001, there continued to never be nore
than a total of four enployees in the accounting departnent:

M. Schinderl e, Deborah Goodnight, Petitioner, and one other

femal e enpl oyee.



11. Mst of Respondent's enpl oyees becane aware that
Petitioner and M. Beers were dating when M. Beers escorted
Petitioner to a conpany Christmas party (year unspecified).
Petitioner personally told Ms. Goodni ght that they were dating.
However, no enpl oyee who testified was aware of any
unpr of essi onal or inappropriate conduct by M. Beers with
Petitioner in the office at any tinme while she was enpl oyed by
Respondent .

12. Sadly, Petitioner's and M. Beers' relationship was
rocky, and in QOctober or Novenber 1999, M. Beers initiated a
break-up of their consensual sexual relationship. Petitioner
initially claimed that she initiated the break-up but ultinmately
admtted that she and M. Beers nmutually agreed to term nate
t heir consensual sexual relationship at that tine.

13. Petitioner and M. Beers have different views of who
pur sued whom bet ween Novenber 1999 and February 2000, but both
agree that in February 2000, they resuned a sexual relationship
out side the office.

14. By each protagonist's account, during a |large part of
the period from February 2000 to | ate summer or the autumm of
2000 (see Findings of Fact 16-17), there were periods of good
relations and periods of bad rel ations between the two of them
There were break-ups, one-night stands, and reconciliations at

various tinmes. It was, at best or worst, an "on-again-off-



agai n" romance, but there still was no unprofessional or
i mproper conduct observed by anyone at the office. Any sexual
Iiaisons occurred outside the office as previously described.

15. It is undisputed that in July 2000, M. Beers left a
note on Petitioner's vehicle in which he expressed his desire to
term nate their relationship once and for all.

16. M. Beers and Petitioner disagree as to whether or not
t hey had sexual relations after July 2000. Petitioner clained
that M. Beers inportuned her at every possible opportunity, in
or out of the office, to have sex with himand had sex with her
as late as January 2001. M. Beers denied any pursuit of
Petitioner and deni ed any sexual contact with Petitioner after
July 2000. Both Petitioner and M. Beers have sone confusion of
dat es bet ween what happened at their Novenmber 1999 break-up
versus their July 2000 breakup, and it is possible to interpret
part of M. Beers' testinobny to the effect that there was a
sexual encounter between them as |ate as Novenber 2000, but upon
the greater weight of the credible evidence as a whole, it is
found that their sexual relationship ended once and for all in
July 2000.-

17. In August 2000, M. Beers began dating anot her woman.
I n February 2001, he becane engaged to her, and she noved into

his home. They were married in July 2001.



18. Petitioner clainmd to have been harassed by co-workers
at M. Beers' instigation fromthe beginning of her enploynent
in 1998 toits end on June 1, 2001. She further all eged that
from February 2000 until her term nation on June 1, 2001, she
strongly felt that she had to conply with M. Beers' requests
for sexual favors or she would receive sone "punishment” in the
wor kpl ace or |l ose her job. Likew se, she believed that any
advant age she gained in the enploynent field also was a "gift"
from M. Beers either to woo her for future sexual favors or to
reward her for imedi ately past sexual favors. Sone of
Petitioner's allegations in this regard are | ess than credible
si nply because she clainmed that she was "puni shed” even while
she was engaging in admttedly consensual sex with M. Beers
from Oct ober 1998 to Novenber 1999. QO her of her specific

al l egations of receiving quid pro quo advantages and puni shnments

fromM. Beers after February 2000, were either not credible on
their face or were affirmatively refuted as set out infra.

19. Testinony from ot her enpl oyees and record evidence
i ndi cated that Respondent's enploynent practices were uniform
towards all enployees, including Petitioner.

20. Petitioner testified that so | ong as she was engagi ng
in sexual activities with M. Beers, she received the benefit of
bei ng assigned a conpany cell phone, but that when she refused

to performsexual favors for M. Beers that benefit was taken



away. The better evidence shows that soon after they started
dating in 1998, M. Beers | oaned Petitioner a conpany cel
phone, assigned to hinself, which he I et her use for
approxi mately one week, because she had confided to himthat the
man that she was living with was abusi ve and she was afraid of
him Al so, when Petitioner or anyone el se handl ed the payroll
t hat person had the use of a conpany cell phone. Petitioner was
unable to show that at any tine during her enploynent from 1998
to 2001, there was any permanent, or even |engthy, assignnent of
a conpany cell phone to her, or that such an assignnment was
t aken away from her

21. Petitioner testified that so | ong as she was engagi ng
in sexual activities with M. Beers she received the benefit of
bei ng assigned a conpany car for personal use. Petitioner was
able to establish only that, occasionally, during their first
consensual relationship in 1998-1999, M. Beers | oaned her the
use of his conpany-issued car and al so provided her with his
conmpany-i ssued credit card with which to pay for gassing-up that
car for both of themto use. Wile this may constitute a m suse
of the enployer's car and card by M. Beers, the greater weight
of the credible evidence is still contrary to Petitioner's
unsupported testinony that a conpany vehicle was assigned to her
and then renoved from her custody due to her refusal of sexual

favors to M. Beers. The testinony of several w tnesses on this

10



poi nt was corroborated by a |list of vehicles and the nanes of
enpl oyees to whom t hose vehicl es had been assi gned.
Petitioner's nanme does not appear on this list. The |ist
further supports a finding that the majority of vehicles owned
by Respondent enployer were trucks and other types of heavy
equi pnent whi ch were assigned to nmal e enpl oyees working in the
field, as opposed to ordinary vehicles assigned to any office
staff, either male or female.

22. Like all Respondent's other enpl oyees, Petitioner had
access to a conpany pool vehicle which any enpl oyee was al | owed
to use for conpany business or for personal use when his or her
own vehicle was being repaired or was ot herw se out of
comm ssion. This vehicle was never individually assigned to any
enpl oyee.

23. Petitioner clained that during and after her sexua
relationships with M. Beers, and continually until her 2001
term nation, he directed other enployees to purposefully harass
her, withhold information or invoice sheets, or create other
road bl ocks to her successfully performng her job duties or
conpl eting her assignnents at work. Petitioner's testinony is
particularly incredible on this point because she specifically
contended that several of the instances when ot her enpl oyees
harassed her or nmade her job nore difficult took place during

the time she admttedly was engaging in a consensua
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relationship with M. Beers in 1998-1999. Al so, no other
evi dence or testinony corroborated Petitioner's analysis in this
regard for any tinme period. No enployees were affirmatively
shown to have intentionally tried to prevent Petitioner from
being able to performher job duties at any tine, including
2000- 2001. Mbreover, at no tine did Petitioner report any
harassnment by co-workers to Ms. Goodnight or M. Schinderle.
Petitioner was only occasionally reprimanded for not doi ng her
job well, and she continued to be enployed and to receive
regul ar raises throughout her 1998-2001 enpl oynent

24. Petitioner contended that M. Beers described in lurid
detail their sexual activities to other nale enpl oyees, who then
accosted her wth suggestive comments. There was no
corroboration for this allegation. Although it is probable that
rough-and-tunbl e nmal e enpl oyees specul ated about the
relationship between their boss and Petitioner and it is further
probabl e that they occasionally goaded Petitioner with their
specul ations, there is no corroboration, whatsoever, that
M . Beers discussed Petitioner with co-workers or encouraged any
bad behavior toward Petitioner by them The coments, if they
occurred, certainly were not shown to be pervasive behavior in
t he workpl ace.

25. Petitioner also incredibly clained that, in general,

ot her enpl oyees were instructed not to talk to her both during

12



and after the end of her sexual relationship with M. Beers.

Ot her enpl oyees testified that they were not aware of any
instructions at any tinme by M. Beers or anyone else that they
shoul d refuse to speak with Petitioner. Even Petitioner
conceded that Ms. Goodni ght was reasonably cordial to her at al
times.

26. Petitioner specifically clained that one particul ar
enpl oyee, G en Busby, was instructed by M. Beers not to speak
to her and was "puni shed" for speaking with her by having a
conpany vehicle taken away entirely or replaced with an ol der,
poorer quality car. She conjectured that M. Busby was al so
term nated by Respondent as a result of befriending her.
Contrariw se, M. Busby testified credibly that he was never
instructed by M. Beers or his supervisors not to speak to
Petitioner. M. Busby stated that he had | eft Respondent's
enpl oynent for approxinately a year in order to care for his
not her, who was dying. He also related that when he returned to
wor k for Respondent, he was not assigned a vehicle such as he
had previously been assigned, because he cane back as a project
manager, working primarily in the office, as opposed to
returning as a construction site enployee who needed a heavy
duty vehicle on a jobsite. He acknow edged that while he had

been in the field, several conpany vehicles had been assigned to
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him and that these were frequently replaced with newer, better-
condi ti oned vehicles.

27. Petitioner was unable to show that any professional
trai ning el ement of her enpl oynent was dependent on whet her she
did, or did not, provide sexual favors. The greater weight of
the credible testinony, plus records and cal endars, denonstrated
that Petitioner received the sane internal accounting training
as ot her accounting departnent enployees, nostly from
M. Schinderle on a rotating basis. M. Schinderle testified,
and Petitioner acknow edged, that she al so was provided wth
speci al i zed accounting progranmm ng training by an outside
conput er conpany representative.

28. Petitioner described one instance, apparently in |ate
1998, possibly while the consensual relationship with M. Beers
was still "on," when she took off fromwork for approximtely
two weeks. She passed the first week as a Mayo dinic
out patient for kidney problens and passed the second week in her
home or in hospital energency roons, due to postoperative
probl ems. She clainmed that during these two weeks, she was
unabl e to have sexual relations with M. Beers and refused to
have sex with himwhen he personally delivered her paycheck to
her hone after the first week. She clained that he had prom sed
her that she woul d get her check for the second week, too, but

when she refused him he refused to pay her for the second week
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that she was unable to work. Actually, Respondent's records
show t hat Respondent had paid Petitioner regular wages for ten
days, but she was required to reinburse the enployer for the
tenth day she was off work that was not covered by saved sick
| eave or another |eave policy.

29. Although Petitioner showed sone abuses of conpany
policy regardi ng breaks and snoking commtted by individua
enpl oyees, the greater weight of the credible evidence is that
such conpany policies were equally applied and enforced anong
all enpl oyees, including Petitioner.

30. Petitioner characterized a bonus she got in February
2000, the first nmonth of the February 2000-July 2000

reconciliation, as a quid-pro-quo reward from M. Beers because

she had agreed to resunme her relationship with him However, in
fact, it was conpany policy to distribute annual bonuses to
everyone in the conpany in February of each year. The anpunt
paid out by the conpany depended on the amount authorized by
audi tors based on the prior year's business profit. Petitioner
recei ved an annual bonus each February she worked for
Respondent, but the anmount varied, according to the conpany's
profit, for Petitioner and for all other enployees. In February
2000, all enployees received their annual bonuses. Petitioner
and two ot her nenbers of Respondent's office staff, who were not

having an affair with the conpany president, received identica
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amounts of $2,500. 00 annual bonus based on their function within
t he conpany.

31. It is undisputed that on January 19, 2001, after their
final break-up, Petitioner approached M. Beers in his office
and indicated that she was having difficulty accepting the end
of their relationship. She had apparently anticipated that they
woul d eventually marry, and was struggling with the fact that
M. Beers was romantically involved with the wonan he had begun
dating in August 2000. Petitioner asked M. Beers to pay her
nmoney so that she could go away and find ot her enpl oynent.
Petitioner contends that this was a request for M. Beers to pay
her the bonus that Respondent annually paid its enpl oyees each
February.

32. M. Beers interpreted Petitioner's January 19, 2001,
request for noney as a dermand that he pay her to quit her job
and get out of his life. He refused to accept her offered
| etter of resignation.

33. Petitioner clainms that on January 26, 2001, Respondent
advertised as vacant her position as "account payable
specialist” in the newspaper, but no date appears on the
supporting exhibit; Petitioner was not term nated; and no
replacenent for Petitioner was hired.

34. At all tinmes material, Respondent had a sexual

harassnment policy in place which required a victimof sexua
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harassment to report such harassnment to his/her supervisor or
t he conpany president. Petitioner received a copy of the policy
when she was hired in 1998.

35. Petitioner admttedly did not conplain to her
i medi ate superior, M. Goodnight, at any tine.

36. Although Petitioner clainmd she reported harassnent by
M . Beers, the conpany president, to M. Schinderle in late
1998, just prior to her first break-up with M. Beers,

M. Schinderle recalls no such report.

37. Although M. Schinderle testified that if Petitioner
had reported any all eged sexual harassnent by the conpany
presi dent he woul d have brought the conplaint to the attention
of the conpany's then-majority stock-holder, M. Schinderle is
| ess than credible on that single point.

38. However, Petitioner's "resignation letter"” of
January 19, 2001, may be considered notification to M. Beers
and Respondent enployer of nost of the allegations raised in
this case.

39. Sonetine in February of 2001, Petitioner received her
annual bonus, |ike any other enployee. It was based on the
earnings of the conpany in the year 2000. Every enployee on the
second fl oor of Respondent's office got the sane anount.

40. On February 23, 2001, Petitioner received a raise from

$13.00 to $13.50 per hour for taking on the additional
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responsi bility of adding a new phone system The appropriate
paperwork was filled out for this raise, and w tnessed by
M. Schinderle and M. Beers. Gven the foregoing, plus
Petitioner's adm ssion that she voluntarily took on the
addi ti onal phone duties in order to get the raise, Petitioner's
characterization of the raise as her reward for giving M. Beers
sexual favors is not credible.

41. Sonetime in March 2001, Petitioner showed up at
M. Beers' hone intoxicated. M. Beers' fiancée and his son
were residing in the hone. Petitioner asked to cone in, and
M . Beers asked her to go away and not nmake a scene because he
did not want to have to call the police.

42. One Sunday a few weeks |ater, Petitioner approached
M. Beers' fiancée and his nother in WalMart. Petitioner's
characterization of this conversation varies, but it is clear
t hat what she said was intended to shock the fiancée and danage
M. Beers' relationship with fiancée

43. Petitioner left a message on M. Beers' tel ephone
before his nother and fiancée could return honme from Wal Mart.
Her nessage was to the effect, "I just caused you a bunch of
problens."” Petitioner cane to M. Beers' office at Respondent's
pl ace of business on the follow ng Monday norni ng and gl oat ed.
M. Beers angrily ordered her out of his office, but he did not

term nate her.
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44. Petitioner testified that she believed that M. Beers
ordered all of Respondent's enployees to be tested for drugs on
March 19, 2001, in an effort to "catch" her because she had

confided to hi mback on Novenmber 25, 2000, that she had snoked

pot" (marijuana) in order to relieve her distress over their
deteriorating relationship. At first, Petitioner clained that
she was too frightened to show up for the test. Later, she
clainmed to have been "escorted" to the drug testing center by
two ot her enpl oyees. The greater weight of the credible
evidence is that conpany policy was to do drug testing of every
enpl oyee when that enpl oyee was hired and then drug test

sel ect ed enpl oyees at randomintervals, but that the policy had
been only loosely followed. O the enployees who testified on
the subject, only M. Schinderle recalled being drug-tested upon
his date of hire in 1993. M. Goodni ght and ot hers had never
been tested. It appears that Bill Padgett, Respondent's head of
security, had previously done randomdrug testing in a very
random manner, so all enpl oyees who had not previously been
tested for drugs, including Ms. Goodnight, Petitioner, and the
ot her female enployee in the accounting departnent, were tested
on March 19, 2001. Petitioner rode, as a matter of conveni ence,
in the sane car to the drug-testing site with the other two

femal es enployed in the accounting departnent. Petitioner was

not singled out at that time. In fact, all enployees, even M.
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Padgett and M. Beers, were tested. Petitioner passed the drug
test and was not laid off in March 2001.

45. Petitioner kept a | og of personal notes and summari zed
theminto a diary. This item which may have been edited and
copi ed over several tines, reflects that Petitioner connected
every |ife event, however small, to M. Beers. According to
Petitioner's notes fromMarch 20, 2001, Petitioner was "an
enotional weck,"” and she thought that M. Beers wanted to "get
rid of" her and was "finished with me now." In her accounting
post, she had seen a $5, 000. 00 check M. Beers had written on
"Monday" and specul ated whether or not it was for an engagenent
ring. M. Beers and his fiancée had becone formally engaged in
February 2001. (See Finding of Fact 17.)

46. Al though Petitioner testified that on March 21, 2001,
M. Beers arranged for her to get additional conpany nedica
and/ or dental benefits so as to make good a promise to her in
return for her sexual favors, several of Respondent's enpl oyees
testified nore credibly that Petitioner was given the sane
heal th and other benefits as all other enployees in her "Hourly
B" class, throughout her enploynent with Respondent. Nbreover,
the greater weight of the credible evidence is that all of
Respondent' s enpl oyees were offered an opportunity to sign-up
for additional health benefits and that Petitioner had the sane

opportunity for this benefit as every other enployee did, and
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that she had, in fact, received the benefits for which she
si gned- up.

47. At the beginning of the second quarter of the year
2001, in approximately April or May, Respondent mnade the
deci sion that each departnent would have to cut staff and
over head expenses due to deteriorating business conditions and
the cancellation of a | ot of expected work. M. Beers gave each
departnment head, including M. Schinderle, the sole discretion
to make the decision as to who would be | aid-off, based upon the
position the departnent head believed woul d be nost easily and
efficiently elimnated.

48. M. Schinderle was departnent head for the accounting
departnent. He nmade the decision to lay-off Petitioner
effective 6/1/2001. M. Schinderle did not receive any input or
gui delines fromM. Beers except to |ay-off the one enpl oyee he
coul d best do without. M. Beers had no discussions with
M . Schinderle regarding the decision to |lay-off Petitioner.

M. Schinderle testified that he felt Petitioner's position
could be the nost easily elimnated because the Assistant
Conptrol | er, Deborah Goodni ght, was able to performthe
functions of her own position and the functions of Petitioner's
position. In fact, Ms. Goodni ght was capabl e of doing the work
of either Petitioner or the other female enpl oyee, but she was

not consulted by M. Schinderle
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49. On or about June 1, 2001, Petitioner and three other
enpl oyees were laid-off fromtheir positions with Respondent.
Each of the other enployees was froma different departnent and
the decision to | ay-off each of them had been nade by different
departnment heads than M. Schinderle.

50. M. Schinderle listed Petitioner as eligible for re-
hire. Petitioner never called back to Respondent in any attenpt
to be re-hired after her |ay-off.

51. After Petitioner was laid-off, there remained only
three (not four) enployees in Respondent’'s accounting
departnment. The accounting departnent was able to effectively
and efficiently function with the reduced three-person staff and
did not acquire additional staff for approximtely four years,
until May 2005.

CONCLUSI ONS OF LAW

52. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this cause,
pursuant to Sections 120.57(1), 120.569, and 760.11, Florida
St at ut es.

53. Petitioner has the duty to go forward and t he burden
of proof by a preponderance of the evidence herein.

54. Florida | aw prohibits enployers fromdiscrimnating
agai nst enpl oyees on the basis of sex. See 8§ 760.10(1)(a), Fla.

St at .
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55. The Eleventh G rcuit Court of Appeals has noted, and
other courts have determ ned, that a clai mof sexual harassnent

resulting in tangi ble enpl oynent action (quid pro quo sexual

harassnment) can be prem sed on an enployer's (or an enployer's
agent's) adverse treatnent of an enpl oyee due to a past

consensual romantic relationship. See Touten v. Autozone, 2003

W 21660827 (M ch. App.), Pipkins v. Gty of Tenple Terrace, 267

F.3d 1197, 1199 (11th Cr. 2001). To establish a prina facie

case of such sexual harassnent, Petitioner nust prove the
following elenents: (1) that she is a nmenber of a protected
class; (2) that she has been subject to unwel cone sexual
harassnment; (3) that the harassnment was based on her sex;

(4) that the harassnent was sufficiently severe or pervasive to
alter the terns and conditions of enploynent; and 5) that there

is a basis for holding the enployer liable. Pipkins v. Gty of

Tenpl e Terrace, Florida, supra.; Johnson v. Booker T. Washi ngton

Broadcasting Service, Inc., 234 F.3d 501 (11th Gr. 2000).

56. Although all cases in this category put great weight
against a Petitioner who fails to report sexual harassnent if
she knows of such a policy, that elenent has not been given any
wei ght here, because here, such a report was hardly feasible.

57. Petitioner satisfies elenent (1) of the prima facie

case because she is fennle. However, her evi dence does not

establ i sh pervasive "unwel cone" sexual harassnment, or that her
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response to M. Beers' sexual advances and the all eged adverse
enpl oynent action are causally |inked.

58. Indeed, Petitioner was unable to establish that she
suf fered any adverse enpl oynment action either because she
grant ed sexual favors or because she withheld them Petitioner
was not singled out for any of the alleged rewards or
puni shnmrents she related. Each of the alleged rewards or
puni shments (cell phone, car, health benefits, |eave, pay
rai ses, pronotions, annual bonuses and breaks) which Petitioner
recei ved were part of her regular enploynent benefits, identical
to those of all simlarly situated enployees. Wth regard to
her term nation in June 2001, it is true that M. Schinderle
could just as easily have required Ms. Goodni ght to assune the
payroll clerk's duties as Petitioner's, but that choice was not
shown to be directed toward retaliating agai nst Petitioner
i nstead of being directed toward saving the expense of
Petitioner's paycheck, which was higher than that of a payrol
clerk. (See Finding of Fact 5.) Wen Petitioner was |aid-off
she was not the only enployee termi nated. Three other enpl oyees
were term nated from ot her departnments on the sane basis.

Li kew se, her term nation cannot be considered pretextual where
Respondent struggled along with one | ess enpl oyee in the

accounti ng departnment for more than three years.

24



59. Harassnent by any co-worker in the performance of
Petitioner's job duties was sinply not proven. As to |lewd
comments by sone enpl oyees, there was neither proof that
M. Beers instigated it, nor that it was so pervasive as to
change the conditions of Petitioner's enploynent.

60. Petitioner was pursued at different tinmes by
M. Beers, but by her own adm ssion, it was only during the
period after February 2000 that she considered his advances
unwel cone. The evidence as a whole i s not persuasive that his
advances were entirely unwel cone even then. For Petitioner to
prevail, the conduct at issue "nust be unwelcone in the sense
that the enployee did not invite it, and in the sense that the
enpl oyee regarded the conduct as undesirable or offensive."

Henson v. City of Dundee, 682 F.2d 897, 903 (11th Cr. 1982).

"Therefore, [t]he correct inquiry is whether the [plaintiff] by
her conduct indicated that the [conplai ned-of behavior] was
unwel cone, not whether her actual participation in sexua

intercourse is voluntary." Meritor Savings Bank v. Vinson, 477

US 57, 64, 106 S. . 2399, 91 L. Ed. 2d 49 (1986). The
determ nation of whether conduct is "unwel cone" nust be nmade in
[ight of the record as a whole, and the "totality of the

ci rcunstances, such as the nature of the sexual advances and the
context in which the alleged incidents occurred.” Meritor

Savi ngs, supra.
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61. Even if Petitioner is to be believed that the sexua
relations with M. Beers went on until January 2001, but not
finding so, it appears that Petitioner was sexually willing as
| ong as she could enotionally hope, reasonably or unreasonably,
for an eventual marriage to M. Beers, but that she becane
di sillusioned and a harasser in her own right as his engagenent
t o anot her woman progressed. Her testinony and notes in
evi dence detail her perspective of their interactions, her
feelings of rejection about these events, and her struggle with
the status of their personal/sexual relationship, but they do
not spell out that M. Beers' advances were "unwel cone."

62. Furthernore, in establishing that the conpl ai ned- of
conduct was unwel conme, Petitioner nust al so establish a causal
I ink between her response (good or bad) to the unwel cone

advances and a subsequent enpl oynent decision. Burlington

| ndustries, Inc., v. Ellerth, 524 U S. 742, 753, 118 S. C.

2257, 141 L. Ed. 2d 633 (1998). No connection between
M . Beers' sexual advances and Petitioner's term nati on has been
est abl i shed.

63. Even if Petitioner denonstrates a prima facie case,

whi ch she has failed to do here due to the absence of a nexus to
any enpl oynent deci sion, Respondent has only the burden of
producing a legitimte non-discrimnatory reason for its

enpl oynent decisions. |f such a reason is produced, as it was
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here, Petitioner has the ultimte burden of proving the reason

to be pretextural. See Pipkins, supra. Herein, Petitioner has

not borne that shifted burden.

RECOMVENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons of
Law, it is

RECOVMMENDED t hat the Florida Comm ssion on Human Rel ations
enter a final order dismissing the Petition for Relief and
Charge of Discrimnation.

DONE AND ENTERED this 22nd day of March, 2006, in

Tal | ahassee, Leon County, Flori da.

fif i

ELLA JANE P. DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the
D vision of Adm nistrative Hearings
this 22nd day of March, 2006.
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COPI ES FURNI SHED

Ceci | Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Deni se Crawford, Agency Clerk

Fl ori da Comm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

John Vernon Head, Esquire

John Vernon Head, P.A

138 East Central Avenue
Howey-in-the-H lls, Florida 34737

St ephen W Johnson, Esquire

St ephanie G MCul | ough, Esquire
1000 W Main Street

Leesburg, Florida 34748

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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